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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC 20554

In the Matter of: )
) CG Docket 02-278

Petition of Rita’s Water Ice Franchise )
Company, LLC for Retroactive Waiver )
in accordance )
with July 2015 Order. )

PETITION FOR RETROACTIVE WAIVER

INTRODUCTION

Rita’s Water Ice Franchise Company, LLC (“Rita’s” or “Petitioner”) is the franchisor of

the Rita’s Ice-Custard-Happiness chain of Italian ice and custard shops, which includes

approximately 600 franchised locations throughout the United States. In the past, Rita’s has

offered a service to customers, allowing them to receive text alerts when their favorite flavors are

available at their local Rita’s location.  Customers who wished to receive these alerts were

required to provide express written consent, including providing their phone numbers, selecting

specific flavors and clicking a button to enroll.  Receiving the alerts was never a condition of any

purchase.  Notwithstanding this detailed and entirely voluntary enrollment process, Rita’s has

been sued in a putative class action lawsuit alleging that Rita’s violated the Telephone Consumer

Protection Act (“TCPA”). That lawsuit is based, in part, on text messages sent to individuals

after October 16, 2013 who provided their consent in writing to receive text messages before that

date. Specifically, the plaintiff apparently intends to argue that the written consent Rita’s

obtained before October 16, 2013 did not meet the precise contours of the new “prior express
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written consent” standard of Section 64.1200(a)(2), (f)(8), which went into effect on October 16,

2013.1

In its July 10, 2015 Declaratory Ruling and Order, the Commission recognized that,

based on its own prior statements, there was legitimate confusion over whether a written consent

obtained before October 16, 2013 remained valid after that date if the written consent did not

precisely track the new “prior express written consent” standard. Because of that confusion, the

Commission granted a coalition of marketing companies a retroactive waiver of Section

64.1200(a)(2), (f)(8) from October 16, 2013 to the date of the Order and a prospective waiver of

approximately three months to come into compliance.2 Rita’s submits that it is a similarly

situated party and good cause exists for the Commission to grant Rita’s the same retroactive

waiver of Section 64.1200(a)(2), (f)(8) for any text messages Rita sent after October 16, 2013

through July 17, 2015 (when Rita’s ceased sending all text messages) to any individuals who

provided Rita’s with written consent before October 16, 2013.

BACKGROUND

A. The Commission’s July 10, 2015 Ruling.

The TCPA prohibits making a call “using any automatic telephone dialing system”

(“ATDS”) to “any telephone number assigned to a . . . cellular telephone service” unless the

caller has the “the prior express consent of the called party.”3 Until October 16, 2013, the

1 Rita’s does not concede that its consent process does not meet that standard, but files this
waiver request because it is similarly situated to those petitioners who already received waivers
as a result of the FCC’s July 2015 Order, in that it faces possible liability for texts sent to
individuals who provided written consent prior to October 16, 2013.

2 See In re Rules & Reg’s Implementing the Telephone Consumer Protection Act of 1991, 30
FCC Rcd. 7961, 8013-15 (July 10, 2015) (“July 2015 Order”).

3 47 U.S.C. § 227(b)(1)(A)(iii).
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applicable consent standard was simply that the caller needed “prior express consent” to send

text messages using an ADTS to a wireless phone number.4 That consent could be oral or

written, and consent was given when a person “knowingly release[s] [his] phone number” to a

business.5

The Commission later amended its rules to prohibit calls made with an ATDS that

“introduce[ ] advertising or constitute[ ] telemarketing,” unless the caller has obtained the “prior

express written consent” of the person being called.6 The new rule contains various

requirements for what qualifies as “prior express written consent.”7 When announcing this rule

change, the Commission made the ambiguous statement that “once our written consent rules

become effective . . . an entity will no longer be able to rely on non-written forms of express

consent to make autodialed . . . telemarketing calls, and thus could be liable for making such

calls absent prior written consent.”8 On July 10, 2015, the Commission acknowledged that the

underlined language “could have reasonably been interpreted to mean that written consent

obtained prior to the consent rule’s effective date would remain valid even if it does not satisfy

the current rule” and granted a retroactive waiver of the rule’s application as to calls made and

4 47 C.F.R. § 64.1200(a)(1) (2013).

5 See In Re Rules & Reg’s Implementing the Tel. Consumer Prot. Act of 1991, 7 F.C.C. Rcd.
8752, 8769 (1992); In re Rules & Reg’s Implementing the Tel. Consumer Prot. Act of 1991, 23
F.C.C.  Rcd. 559, 564 (2008) (“the provision of a cell phone number to a creditor, e.g., as part of
a credit application, reasonably evidences prior express consent by the cell phone subscriber to
be contacted at that number regarding the debt.”).

6 47 C.F.R. § 64.1200(a)(2).

7 47 C.F.R. § 64.1200(f)(8).

8 In re Rules & Reg’s Implementing the Tel. Consumer Prot. Act of 1991, 27 F.C.C. Rcd. 1830,
1857 (2012).
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texts sent to individuals that consented in writing before October 16, 2013. The Commission

further granted a prospective waiver to the petitioners so that they would have 90 days from the

order to obtain new consents.9

B. Rita’s Is Similarly Situated and Seeks the Same Waiver Provided in the July
2015 Ruling

On June 22, 2015, Rita’s was named as a defendant in a putative class action captioned

Sherry Brown v. Rita’s Water Ice Franchise Company, LLC, No. 2:15-cv-3509-TJS (E.D. Pa.). 10

In that putative class action, the plaintiff alleges that Rita’s violated the TCPA by, inter alia,

sending Cool Alerts text messages to consumers where the sign-up process allegedly did not

satisfy the TCPA’s “prior express written consent” standard as of October 16, 2013.11 As

discussed above, Cool Alerts are notices Rita’s sent by either email or text message (or both),

depending on the consumer’s selected preference, letting the consumer know that the flavors that

consumer specifically selected when signing up are available at the Rita’s location they chose.

One of the classes Ms. Brown seeks to represent includes individuals who signed up for Cool

Alerts text messages before October 16, 2013 and received Cool Alerts text messages after that

date. 12

9 July 2015 Order, at 8014.

10 A copy of the Brown Amended Complaint is attached as Exhibit 1.

11 Brown Am. Compl. ¶¶ 22, 28.

12 Id. Specifically, Ms. Brown defines the class as “All persons within the United States who did
not provide Defendant with clear and conspicuous prior express written consent to send
automated telemarketing text messages and who received one or more automated telemarketing
text messages, from or on behalf of Defendant, to said person’s cellular telephone, made through
the use of an automatic telephone dialing system within the four years prior to the filing of the
Complaint.”
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As Ms. Brown’s Amended Complaint alleges, consumers voluntarily signed up for Cool

Alerts on Rita’s website.13 To sign up, a consumer first went to the webpage for a specific Rita’s

location and then clicked the “Join Cool Alerts” icon.14 Clicking this link directed the consumer

to a sign-up webpage that listed the name of the Rita’s location at the top.15 That webpage said

in large font at the top “SIGN ME UP FOR COOL ALERTS: Favorite Flavors of the Day.”16

The sign-up page required the consumer to enter his first and last name, e-mail address and/or

mobile telephone number and carrier (depending on the desired mode of receiving the Cool

Alerts), and his favorite flavors.17 To receive Cool Alerts by text message, the consumer had to

select “text” or “both” from a drop down menu titled “Alert Type, Receive Emails, Texts, or

Both.”18 The page then included a number of disclosures, including that “due to size limitations,

up to three flavors will be sent in the text alert” and “By signing up below, I give Rita’s

permission to contact me about news and offers. . . . Please note that you must be at least 13

years old to sign up for text and/or email messages. Standard text rates applies.”19 Finally, the

consumer had to go through a security check (to prevent spam attacks) and click a button titled

13 Id. ¶ 22 & n. 1.

14 See Declaration of Robin Seward, which is attached as Exhibit 2, at Exhibit A (attaching
Rita’s of Bridgeport Home Page).

15 Brown Am. Compl. ¶ 22 n. 1; Declaration of Robin Seward at Exhibit B (attaching Rita’s of
Bridgeport Sign-up Page in use before July 17, 2015).

16 Seward Declaration at Exhibit B.

17 Id.

18 Id.

19 Id. (emphasis added).
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“Sign me up!” to complete the enrollment process.20 In short, anyone who visited this webpage

and filled out the enrollment form, selecting specific flavors, choosing to receive the alerts via

text message, and clicking “sign me up” undoubtedly knew that he is consenting to receive text

messages from Rita’s.

The present Petition for Retroactive Waiver does not request that the Commission

resolve the factual or legal questions raised in the pending litigation.  Rather, Rita’s merely

seeks to obtain the same retroactive waiver of Section 64.1200(a)(2), (f)(8) granted to other

petitioners in the Commission’s July 10, 2015 Order. Rita’s is similarly situated to those

petitioners who had–like Rita’s–obtained written consent prior to October 16, 2013.  Rita’s

should equitably receive the same treatment.  As of July 17, 2015, Rita’s ceased sending all text

messages given the business risk involved.  Accordingly, Rita’s request for a retroactive waiver

applies only to texts sent through July 17, 2015.

ARGUMENT
The Commission may waive any provision of its rules “for good cause shown.”

21

Specifically, the Commission may grant a waiver where “(1) special circumstances warrant a

deviation from the general rule and (2) the waiver would better serve the public interest than

would application of the rule.”22 Applying these factors, Rita’s is entitled to a retroactive

waiver for the same reasons that the Commission found a retroactive waiver appropriate for the

parties identified in its July 10, 2015 Order.

20 Id.

21 47 C.F.R. § 1.3.

22 In re Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991,
29 F.C.C. Rcd. 13998, 14008 (Oct. 30, 2014).



7

First, special circumstances warrant deviation from the general rule. As the Commission

has explained, its 2012 Order caused “confusion” about whether callers could rely on written

consents obtained before October 16, 2013 that may not meet the new “prior express written

consent” standard.23 The ambiguous statements in the 2012 Order, and the Commission’s

acknowledgment that they caused confusion warrants deviation from Section 64.1200(a)(2),

(f)(8) and supports retroactive waiver.

Second, a retroactive waiver would serve the public interest. The TCPA and the

Commission’s TCPA rules are intended to “empower consumers to decide which robocalls and

text messages they receive.”24 That purpose is not served by subjecting Rita’s, if the Cool Alerts

page is found to not comply with the “prior express written consent” standard, to millions of

dollars in liability for sending text messages to individuals who affirmatively sought out and

unambiguously agreed in writing before October 16, 2013 to receive the texts. Moreover, the

Commission has already determined that granting a retroactive waiver of the “prior express

written consent” standard in similar circumstances was warranted and in the public interest.

CONCLUSION

For the reasons stated above, the Commission should grant Petitioner a retroactive waiver

of Section 64.1200(a)(2) and (f)(8) of the Commission’s rules for any text messages Rita’s sent

between October 16, 2013and July 17, 2015 to individuals who provided written consent before

October 16, 2013 (and who did not later opt-out).

23 July 2015 Order at ¶ 8014 (acknowledging that certain language in the rule “could have
reasonably been interpreted to mean that written consent obtained prior to the current rule’s
effective date would remain valid even if it does not satisfy the current rule.”).

24 Id. at 7964.
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Respectfully submitted,

Rita’s Water Ice Franchise
Company, LLC

/s/ Kim E. Rinehart
Kim E. Rinehart
John M. Doroghazi
WIGGIN AND DANA LLP
One Century Tower
P.O. Box 1832
New Haven, Connecticut 06508-1832
(203) 498-4400
(203) 782-2889 fax
krinehart@wiggin.com
jdoroghazi@wiggin.com

Counsel for Petitioner.
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 (203) 373-1040

Bridgeport Rita's
1055 Huntington
Turnpike
Store #1
Bridgeport, CT  06610

Monday - Sunday
12:00 PM - 10:00 PM

 03/06/2015
 11/08/2015

Try the NEW Rita's Custard Cakes! You customize the flavors and we make them fresh in our store
every day!

Page 1 of 1Welcome to the Bridgeport Rita’s in Bridgeport, CT 06610!

8/21/2015http://www.ritasfranchises.com/stores/store.cfm?store=1514






